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“Even a small amount of learning each day can contribute to one's intellectual and 
spiritual development. It also underscores the significance of giving back to society 
through acts of charity and fostering a sense of empathy and compassion. As 
chartered accountants, we play a vital role in driving economic growth, fostering 
financial stability, and promoting sustainable development. Our profession goes 
beyond number crunching and financial reporting; it encompasses a broader responsibility to contribute to the well-
being of society as a whole.

One of the key ways we fulfill this premise is by providing accurate and reliable financial information. Our expertise in 
financial management, auditing, and reporting ensures that businesses and organizations can make informed decisions, 
attract investment, and maintain the trust of stakeholders. 

By upholding the highest standards of integrity, transparency, and ethical conduct, we foster confidence in the financial 
systems that underpin economic progress Following activities done during the month During the month we conducted 
seminars Recent amendment in PMLA Act. Speaker- CA. Rajesh Singhvi, Two days’ national conference jointly organized 
with AIFPT and Tax Practitioner Association, The new age CA Code of Ethics and Changes in ITR forms 2023-24. Speakers- 
CA. Sarthak Jain &; CA. Deepak Maheshwari respectively.CA IPL organized by branch in which more than 150 players 
auctioned happened, Owner are also CAs. after many close matches SSG warriors won the tournament. 

CA Olympics organized at Abhay Prashal. Our members played Chess, Badminton, Carrom, Table Tanis, Tennis, Swimming, 
Squash On 29th  May 2023, Blood Donation camp jointly with Tax practitioners Association and Income Tax Department. 
Convocation of Newly qualified CA on 27th May 2023 conducted by Indore branch . Total 574 Members registered for this 
convocation and more than 1000 parents and family members see this program in Brilliant convention centre. We are 
organizing the Students National Conference on 17th and 18th June at Ravindra Natyagrah ,Indore. We request you all to 
inspire and motivate your articles and known ones to join this mega conference. 

I am sure that such type of conference will be very fruitful for the students as well as their principle. We will be entering 
the momentous milestone of the 75th anniversary of the Institute of Chartered Accountants of India (ICAI). This 
significant occasion presents us with a remarkable opportunity to reflect on our journey, celebrate our achievements, 
and chart a path forward for the future.

As we strive for excellence, we must always uphold the highest level of integrity. Trust is the bedrock of our profession, 
and it is built upon ethical conduct, transparency, and accountability. Let us embrace the responsibility we carry as 
Chartered Accountants to continuously learn, adapt, and uphold the highest ethical standards. Lifelong learning and 
adaptability are the keys to our success in this ever-changing landscape. By doing so, we not only elevate our own 
professional growth but also contribute to the advancement and credibility of the financial system and the economic 
progress of our nation. 

JAI HIND JAI ICAI
Yours truly, 

CA Mausam Rathi
Chairman-Indore Branch of ICAI

Chairman’s 
Communique
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There are various hybrid 
contracts  where  there 
involves an element of both 
service and goods. In the 
pre-GST regime, the state 
government intended to 
levy VAT/Sales tax treating 
the transaction as sale of 
goods whereas the Central 
government intended to 
levy service tax treating the 
transaction as service. This 
had led to huge litigation in 
the pre-gst regime.

In the present article, an 
effort has been made to 
understand how the courts 
have decided the taxability 
of such hybrid contracts in 
the pre-gst era. Further, this 
art ic le  a lso  intends  to 
analyse the impact of such 
rulings in the GST law in light 
o f  t h e  p r o v i s i o n  o f 
composite supply under GST 
regime.

Gannon	Dunkerley	and	the	
Test	of	Dominant	Intention
The test of dominant intension was derived by the 
Hon’ble Supreme Court in the case of State	of	Madras	
v/s	Gannon	Dunkerley	and	Co.	(Madras)	Ltd.	(1958)	9	
STC	 353. It was observed by the Hon’ble SC that in 
order to determine whether a contract was indeed a 
sale and therefore, could be taxed as such - the relevant 
test would be of the dominant intention of the parties 
Hon’ble SC observed that in case of building 
construction contract the property in goods passes to 
the buyer by the theory of accretion as and when the 
goods are embedded into the earth. The property in 
goods does not pass as chattel pursuant to the 
agreement of sale and therefore it is not sale as per the 
Sale of Goods Act, 1930. In a building construction 
contract the contract is for getting the building 
constructed and not for sale of goods used in the 
course of construction of contract. 
Thus it was held that the State legislatures did not have 
the competence to impose sales tax on the goods 

element of a construction 
contract.

The 46th Constitutional 
Amendment was effected to 
overcome the judgement of 
the Supreme Court in the 
case of Gannon Dunkerley 
and Co. (supra). Article 
366(29A) of the Constitution 
was introduced whereby the 
transfer of property in goods 
(whether as goods or in some 
other form) involved in the 
course of execution of works 
contract was deemed to be 
sales.

Thus the State legislatures 
were conferred with the 
power to impose tax on the 
goods element of a works 
contract. 

Survival	 of	 the	 Dominant	
Intension	 test	 after	 46th	
Constitutional	Amendment 

Hon’b le 	 S C 	 in 	 case 	 o f	
BHARAT	SANCHAR	NIGAM	
LTD	 &	 ANR	 vs	 UNION	 OF	
INDIA	&	ORS	2006-TIOL-15-

SC-ST-LB remarks that if there is an instrument of 
contract which may be composite in form in any case 
other than the exceptions in Article 366(29-A), unless 
the transaction in truth represents two distinct and 
separate contracts and is discernible as such, then the 
State would not have the power to separate the 
agreement to sell from the agreement to render 
service, and impose tax on the sale. The test therefore 
for composite contracts other than those mentioned 
in Article 366 (29A) continues to be - did the parties 
have in mind or intend separate rights arising out of the 
sale of goods. If there was no such intention there is no 
sale even if the contract could be disintegrated. The 
test for deciding whether a contract falls into one 
category or the other is to as what is the substance of 
the contract.

In view of the above, a reference can be drawn that the 
dominant intention test would still be relevant in all 

GST

Dominant Intension 

Test still holds well in 

GST regime for 

hybrid contracts!

GST

CA.	Ankit	Karanpuria
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the cases other than Article 366(29-
A). Following the decision of the 
BSNL (Supra), Hon’ble SC in 
case of COMMISSIONER OF 
CUSTOMS, CENTRAL EXCISE 
& SERVICE TAX Versus M/S 
SUZLON ENERGY LTD. TS-145-
SC2023-ST has held that the 
“ E n g i n e e r i n g  D e s i g n  & 
Drawings” prepared and supplied by sister company 
would be treated as design services in terms of the 
provisions of Finance Act 1994.

It was observed that merely because “Engineering 
Design & Drawings” prepared and supplied by sister 
company were shown as ‘goods’ under the Customs Act 
and in the bill of entry, by that itself cannot be a ground 
to take such services out of the definition of “design
services” under the Finance Act, 1994. Hon’ble SC 
arrived on such conclusion based upon following 
observations:

y  There is a distinction between the sale of goods and  
 a contract of service. What is relevant is the intention  
 of the contracting parties and whether the  
 contracting parties intend transfer of both goods and  
 services, either separately or in an indivisible  
 manner or in a composite manner.

y It was observed that there can be two different  
 taxes/levies under different heads by applying the  
 aspect theory. As per the settled position of law now,  
 the same activity can be taxed as ‘goods’ and  
 ‘services’ provided the contract is indivisible and on  
 the aspect of services there may be levy of service  
 tax.

Thus, in view of the above a reference can be drawn that 
the in order to decide whether a hybrid indivisible 
contracts (other than those covered under article 
366(29A) is to be taxed as sale of goods or service, the 
dominant intention of the contracting parties would be
relevant.

Position	under	GST	law
In the GST law, the government has introduced a 
concept of composite supply. In terms of the provisions 
of Section 2(30) of the Central Goods And Services Act 
2017, "composite supply" means a supply made by a 
taxable person to a recipient consisting of two or more 
taxable supplies of goods or services or both, or any 

combination thereof, which 
are naturally bundled and 
supplied in conjunction with 
each other in the ordinary 

course of business, one of which is 
a principal supply.

Further, Section 2(90) "principal 
supply" means the supply of goods 

or services which constitutes the predominant 
element of a composite supply and to which any other 
supply forming part of that composite supply is ancillary. 
Further, as per the provisions of Section 8 of the CGST 
Act 2017 a composite supply comprising two or more 
supplies, one of which is a principal supply, shall be 
treated as a supply of such principal supply. On perusal 
of the definition of the principal supply a reference can 
be drawn that the GST law inherently incorporates the 
concept of dominant intension test in itself.

In GST regime, services in relation to for building, 
construction wherein transfer of property in goods is 
involved is only treated as works contract. Further, 
works contracts are treated as supply of services in term 
of the provisions of schedule II to Section 7 of the CGST 
Act.

Therefore, to that extent there is contradiction in the 
provision of GST law with respect to works contract with 
provisions of article 366(29A) of the constitution. Article 
366(29A) creates a legal fiction to include the transfer of 
property in goods (whether as goods or in some other 
form) involved in the execution of a works contract as 
tax on the sale or purchase of goods whereas GST law 
treats the works contracts as supply of service.

Under the GST law in case of a hybrid contracts (other 
than works contract) which involves two or more 
taxable supplies of goods or services or both, in order to 
decide the levy of GST treating the transaction as supply 
of service or goods would depend upon the intention of
the parties. If the predominant intent of the contract is 
the supply of service then entire contract would be 
taxable at the rate of tax applicable to service even if 
some goods are transferred along with supply of such 
service.

Let us analyse certain transaction under GST law to 
understand the concept of composite supply.
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Transaction CBIC	clarification	 Author’s	comments

Food supplied 
to the patients:
Health care services 
provided by
the clinical establishments 
will include food supplied 
to the patients

Food supplied to the in-patients as advised by 
the doctor/nutritionists is a part of composite 
supply of healthcare & not separately taxable. 
Other supplies of food by a hospital to 
patients (not admitted) or their attendants or 
visitors are taxable.
Circular No. 32/06/2018-GST 12th Feb. 2018

Clarification of CBIC is
in line with concept
of Composite supply.

How is servicing of 
cars involving both supply 
of goods (spare parts) 
and services (labour), 
where the value of 
goods and services are 
shown separately, 
to be treated 
under GST?

2.1 The taxability of supply would have to be 
determined on a case to case basis looking at 
the facts and circumstances of each case.
2.2 Where a supply involves supply of both 
goods and services and the value of such 
goods and services supplied are shown 
separately, the goods and services would be 
liable to tax at the rates as applicable to such 
goods and services separately. Circular No.
47/21/2018-GST Dated the 8th June, 2018

In my view, the CBIC circular 
is not in line with the 
provisions of Composite Supply.
The only test to decide taxability 
is the pre- dominant nature of 
supply and the intention 
of the parties. 
Here in case of car servicing the 
dominant intension is to provide 
the services of car repair which 
may involve supply of some 
goods during provision of repair 
services. Therefore, such 
transaction should be taxable as 
supply of service irrespective of
the fact that the value of goods 
is separately mentioned 
in the invoice.

Where certain specified 
goods inter-alia Bio-gas 
plant, solar power based 
devices, wind mills etc., 
the value of goods would 
be 70 % of the contract 
price and remaining 30 % 
would be the value of 
services. Accordingly rate 
of tax as applicable to 
goods and services
has to be applied.

Explanations to Entry
no. 201A of the GST
Rate Schedule for
Goods and Entry 38 of
GST Rate Schedule

Such explanation requiring 
splitting of the contract 
value as supply of service 
and goods in fictional ratios 
is against the concept of
‘composite supplies’ as also 
the rulemaking power u/s 15
of the Act. Solar & Wind 
Power Developer has 
already challenged 70:30 
valuation provisions in the
Hon’ble Andhra 
Pradesh High Court.

In view of the above discussions, a reference may be drawn that even in the GST regime the concept of the dominant 
intention test will prevail by way of composite supply. In order to decide the levy of GST, one has to determine the 
element of pre-dominant supply and intention of the contracting parties under composite contract (other than works 
contract). Accordingly, the tax would be leviable at the rate of tax as applicable to the principal supply under a 
composite supply contract. In order to levy tax on supply of services and supply of goods separately, the government 
cannot separate a composite contract by specifying the fictional value of goods and services.
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In the present regulatory environment compliances 

are increasing day by day and also the ministry of 

corporate affairs is in no mood to tolerate any of 

such non-compliance. The ministry is actively 

initiating proceeding to reduce activity of 

bogus/shell companies and making genuine & 

ethical corporate environment.

During past few period registrar of companies have 

encountered some instances where companies 

with bogus address got registered with them. 

Against which registrars have initiated penal 

proceedings.

Let's	Look	at	the	statutory	requirements:
According to the provision of section 12 of the 

company act, 2013 every company must have a 

registered office and all the correspondence to the 

company shall be addressed to it.

Section-12.	Registered	office	of	company:	

1. A company shall, on and from the thirtieth day of  

 its incorporation & at all times thereafter, have a   

Consequences of not 

maintaining the 

Registered Office of the 

Company

Consequences of not 

maintaining the 

Registered Office of the 

Company

CA.	Mayank	Sharma

registered office capable of receiving & acknowledging 

all communications and notices as may be addressed 

to it.

2. The company shall furnish to the Registrar  

 verification of its registered office within a period  

 of thirty days of its incorporation in such manner  

 as may be prescribed.

3. Every company shall—

	 a. Paint or affix its name, and the address of its  

 registered office, and keep the same painted or  

 affixed, on the outside of every office or place in  

 which its business is carried on, in a conspicuous  

 position, in legible letters, and if the characters  

 employed therefor are not those of the language  

 or of one of the languages in general use in that  

 locality, also in the characters of that language or  

 of one of  those languages; 

	 b. Have its name engraved in legible characters on  

 its seal, if any;
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c. Get its name, address of its registered office and  

 the Corporate Identity Number along with  

 telephone number, fax number, if any, e-mail &  

 website addresses, if any, printed in all its business  

 letters, billheads, letter papers and in all its notices  

 and other official publications; and 

d. Have its name printed on hundies, promissory  

 notes, bills of exchange and such other documents  

 as may be prescribed:

Provided that where a company has changed its name 

or names during the last two years, it shall paint or affix 

or print, as the case may be, along with its name, the 

former name or names so changed during the last 

two years as required under clauses (a) and ©:

Provided further that the words “One Person 

Company''shall be mentioned in brackets below the 

name of such company, wherever its name is printed, 

affixed or engraved.

Consequence	of	non-compliance	:
For non-compliance of any of the provision of the 

section 12 of the Act order of penalty, under section 

454 of Companies Act 2013 read with Companies 

(Adjudication of Penalties) Rules, May be passed by 

adjudicating authority.

The same is being passed by the Regional Director 

(Southern Region) Chennai on 3rd March 2022 

bearing no. ADJ/15/RD (SR)/2021-22 in the matter of 

Kovai Medical Center and Hospital Limited under 

section 454(7) of the 

Companies Act, 2013.

The readers may like 

to read the complete details of the order the relevant 

w e b s i t e  i s  h t t p s : / / w w w . m c a . g o v . i n / 

content/mca/global/en/ data-and-reports/rd-roc-

info/rd-adjudication-orders.html

Insights	

It is clearly understood that the company needs to 

have a physical official address in real which could be 

found by the stakeholders of the company and also 

by the general public and regulators in terms of 

section 12 of the Companies Act 2013 as the section 

clearly provide to have a physical address for 

registration / incorporation of a company.
 The provisions of the Companies Act spells out that 

the company need to have a full address i.e. Door No 

/ House No with road name etc.

Non-comply ing the provis ions  re lat ing  to 

maintaining the registered office of the company in 

terms of section 12 of the company could invite penal 

action as seen in this case where the Registrar of 

Companies levied penalty to the company, its 

directors and KMPs

Compliance is imperative and therefore, the 

directors /KMPs and other officers of the company 

are required to ensure the compliance in terms of the 

company Act and Rules for the company.
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TAXATION�ON�
VIRTUAL�DIGITAL�ASSETS�
(CRYPTO-CURRENCY)�
IN�INDIA
Digital assets, including cryptocurrencies, are still in the early stages in India and have a long way to 
go in terms of adoption and acceptance. The Indian government has been cautious in its approach 
towards digital assets, and there is still regulatory uncertainty surrounding their status and usage in India. 

Before we discuss the implications of the recent developments in TDS provisions & taxation policy for Virtual Digital 
Assets (VDAs), let's understand the meaning of VDAs.

A Virtual Digital Asset is a type of digital asset that exists solely in digital form and is typically represented by a unique 
code or token on a blockchain or other distributed ledger technology. These assets are often designed to be used as a 
medium of exchange or a store of value, similar to traditional currencies or commodities .In the Budget 2022, The 
government has officially termed digital assets including crypto assets under “Virtual Digital Assets”. These comprise 
all the cryptos such as Bitcoin, Ethereum, etc, and other digital assets such as Non-fungible token (NFTs). 

TDS�on�VDAs�and�Cryptocurrencies

Any person buying VDAs or Cryptocurrency must deduct a TDS of 1% of the 
total amount paid to the seller, according to section 194S of the Income Tax 
Act. The government has specified a certain limit, beyond which all 
transactions will attract TDS at the time of credit of the said payment.
In case of non-availability of the seller's PAN, the tax will be deducted at 
source (TDS) at 20%.
As per Section 206AB of the Income-Tax Act, 1961, if the individual has not 
filed their prior year's IT return and the aggregate of TDS and TCS of that 
year is more than Rs 50,000/-, TDS will be charged at 5%.

CA.	PRADHUMN	PATHAK
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Conditions� under�which� TDS�will�

apply

-The total amount of transfer of VDAs by the 
specified person during the financial year 
exceeds Rs 50,000.
-The total amount of transfer of VDAs by 
anyone other than the specified person during 
the financial year crosses Rs 10,000.

Crypto� currency� tax� laws� define�

'specified�person'�as:����

-An individual or Hindu Undivided Family 
(HUF) that has no income under the head 
profit and gains from business or profession
-An individual or HUF having income under the head 
profit and gains from business or profession whose:
- Total sales/receipts/turnover from business is not 
more than Rs 1 crore in the financial year immediately 
preceding the financial year in which the VDA is 
transferred
- Total income from profession is not more than Rs 50 
lakh in the financial year immediately preceding the 
financial year in which the VDA is transferred.

Other� tax� implications� upon� taxable�

event�while�transacting�in�VDAs

y� No deduction, except the cost of acquisition, will be  
 allowed while reporting income from the transfer of  
 digital assets.

y Loss from digital assets cannot be set off against any  
 other income.

y The gifting of digital assets will attract tax in the  
 hands of the receiver.

y Losses incurred from one virtual digital currency  
 cannot be set off against income from another digital  
 currency.

According� to� 115BBH� section� of� the�

Finance�Bill,�a�taxable�event�is�defined�as:

1. Conversion of any digital assets to INR or any other  
 fiat currency.
2. Conversion of one type of virtual digital asset to  
 another type; which may include crypto-to-crypto  
 trading, or trading in stable coins.

3. Paying for goods and services using a virtual digital  
 asset.

Any profits that will or has been incurred from the above 
transactions are subjected to a 30% tax, which is 
equivalent  to India's highest income tax bracket. 
Furthermore, if the transaction exceeds INR 10,000, it 
will be taxed by an additional 1%.

However, not all of the crypto transactions are 
subjected to the 30% tax. Activities which are the likes of 
gifting crypto, staking rewards, receiving payments, 
airdrops, mining coins and other DeFi (decentralized 

finance) transactions are put under the lens to be viewed 
as “income.” When such incidents takes place, taxes are 
calculated as per the recipient's income tax rate. 

However, if one wishes to hold the assets and sell them 
later, they will be liable to pay a 30% tax on any 
appreciation in asset market value.

CONCLUSION: The government's primary objective for 
enabling the cryptocurrency tax in India is to bring about 
regulation in the crypto market that will deter casual 
investors from dabbling in the field without the required 
knowledge or research. Besides, by introducing TDS on 
every transaction beyond a certain limit, the 
government can keep track of every crypto or VDA 
transaction and maintain records of the same.

Overall, while digital assets are in their early stages in 
India, the government's intervention in terms of tax 
policies and regulatory frameworks will play a crucial 
role in shaping their adoption and usage in the country.
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